could cause T :

considerations ;";‘(Y;Sbo_undary harm. More recently :

RS L i ste in the construction of a darr}1‘ Simi]g,

Gabcikovo-Nagym ver Danube in the Case Conce and the

peingnp ol oéizy aros Project,!? between Hung Tnng th
a treaty signed for sharing of w:trymsand Slovakiy

Situations that arise i
i AT1S¢ out of a bilater
Can}rlmt bee diglgte;iﬁ adJudlcgted and even en?)rigfiee’glem -
o il 61een dealm,'g with open spaces' ore i
s e s irltment‘of erga omnes or an inte e
B L 13ernatloqal community is involved por
< Sl t}i; Australia and New Zealand brou hln b
g gucleer teets conducted by Franege t g
el e eth radioactive fallout affecting the i
R e righrtl : akl)t arose was whether Australia achlV}I\lTOle
et Owedo ring a elaum 'erga omnes' on the b it
. to the entire community. A similar las?1S
B BR- D erga omnes came up before the ICJ i’ 48
ction Case.!'* The Court while recogniziri;1 gllee

relationship betw: .
ae f
that: n actio popularis and erga omnes stated

"An essential distincti

o istinction sh

obligations should be drawn b

a whole, anc(l)ftﬁozga;ii?warqs the international corr?::friﬁytzz

diplomati ] ing vis-a-vis another state i

COIilcern l:f I;? t;f b ia t-h eir very nature the f()lfn;;eslrzl(jt}?taf

involved, all Statéa tes. In view of the importance of the rights

Bt tratia s can.be held to have a legal inte e
, they are obligation erga omnes".15 FESE i S

As outliné
Qb it bel;erieabtl)ve, the concept of actio popularis and
relevant in the context of protection of the

12 ICJ Reports, 1997.
ICJ Reports 1974, pp.253-270.

(Belgium V. Spain) ICJ Reports 1970
15 Ibid., p.32. .
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10 Frary
& pe erga omnes obligations to PT

ns for present and future generations.16 There
otect the areas suffering

d national jurisdiction, in
the recognized acts of genocide and protection of

e fundamental human rights. Moreover Principle
and Articles 192 and 235 of

tatus to the international
preserving the marine

pal commo

F vironmental damage beyon

alddition to

rloﬂ_derogabl
of the Stockholm Declaration

%ﬁ\ICLOS 1982 accord customary S
obﬁgation of protecting and
environment.

Besides publicists,17 support for this view 1s s€€n in Part
icle 19 on the Draft Articles on State Responsibility
'massive pollution of the atmosphere oOT the seas', 18
d as an international crime. It is believed that
environmental obligations associated with community interests
and related to the concepts of common concern or common
heritage of mankind, could be probable situations wherein
actio popularis could be entertained. Be€ that as it may,
sovereign States do not easily give in to assertions of legal
rights on behalf of the international community. In some
situations wherein States did try, on the basis of existing
customary law, courts refused to entertain them 01l

jurisdictional grounds.'®

Characterize

obligations, intra—generational
Weiss, In Fairness to Future
Common  Patrimony and

16 For a pioneering work on planetary
and inter-generational equity see, E. B.
Generations: International  Law,
Intergenerational Equity (New York 1989).

17 See Brownlie, "A Survey of International Customary Rules of
Environmental Protection’, in L. Teclaff and A Utton (eds.),
International Environmental Law - I, 1975; He calls for an expansion
of standing at the international level.

18 South West Africa (Ethiopid V- South
Africa) Second Phase (Judgment) JCJ Reports, 1966, p.6.

Africa and Liberia v. South
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€S minerals exploitatj
protection of flora and fauna. For €xample, under the
Convention for the Regulation of Antarctic Miner

Activities (CRAMRA], 1988, it is envisaged that

Similarly, the International Oj] Fund Convention gives a
legal status to the Fund, wherein it can be a party to

estic court of a State
party. As regards UNCLOS 1982 some of the institutions are

vested with enforcement powers. The Council of the
International Sea Bed Authority (ISBA) can supervise and co-
ordinate the implementation of Part XI and also draw the

serious harm to the marine environment arising out of
activities in the Area,

Another well established regional institutional
mechanism for dispute avoidance or enforcement is the
European Community Commission. The EEC Treaty, 1957 in
Article 155 ensures that provisions of the Treaty and other

19 Reparations Jor Injuries suffered in the Service of the United Nations
ICJ Reports, 1949, p.185.
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dary legislation are applied unc%e‘r Article 168 of th:eiii
5000 he Commission may after giving the Sta.te con p
Treaty. . ity to submit its observations, being cas<?s o)
O%pgztnu-zo;pliance before the European Court of Justice.
alleg€

International supervision by organiz.ations_ oftex? t}?lacz

; consultative processes for dlscussmn. wi 1g
emphaSl?orOn ensuring treaty compliance apd . 1m§ir;);;ri§
B i ther than going in for
insmunonalE;:i:gll::IL?S:c,mrsiltative meetings are those of the
Setdemerg. vention as amended by the 1996 Protocol,_ the
e i O:l Whaling Commission and the UNEP Regional
e me. Under the London Convention, amendments
- pmgr:n; tr;lcit consent wherein rules agreed upon by all
- adop'te grties are made applicable. A stricter enforcemt_ent
Contraf tlri)gbll:i)gation is observed in the International Convention
t(')ofrt;eraev};ntion of Pollution from Ships MARPOL 73/78 that sets

standards for pollution from all sources.

Dispute Settlement Mechanism

i n
Effective dispute avoidance may not be prOSSLbri(:ie‘:’tlzli z
State are unable to fulfill obhgat10n§ Oresources =
implementation owing to lack of capacity, ezt
technical know-how. All such cases of non-gomp;e eetlome
be needed to be adjudicated upon by a dlsp:émetirnes be
Process/body. Dispute set_tlement, 061.21 largely bilateral
confrontational, time consuming, advejrs?lrl , arga formalistic
and often expensive. Despite thgse llmltatlorlls,in suporrising
adjudicative process can play an important rcc)ieterrnining the
fréaty compliance and clarifying and a? nvironmental
applicable rules and principles of international e
law 20

Court
* North Sea Continental Shelf cases, ICJ Reports 1969t.i o’g:le o
held that customary laws could evolve through conven
too.
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shal}, first of all, seek a solution by negotiation
mediation, conciliation, arbitration, judicial

classified on the basis of their legal content into two ca
(a) diplomatic mode of scttlement; and (b)
settlement.

st tegorieg
Judicial mode of

(i) Diplomatic means of dispute settlement

The diplomatic method of settlement would include
resort to negotiation, good offices, enquiry, mediation and
consultation and conciliation. Negotiation would entail
proposals and counter proposals being discussed in good faith
with a view to finding a peaceful and amicable solution. A good
example was the negotiated settlement over the damage
suffered by Canada in the Cosmos 95421 satellite, which
disintegrated over its territory. The parties (Canada and
erstwhile USSR) agreed to abide by a negotiated settlement of
claims as provided in the Convention on International Liability
for Damage caused by Space Objects, 1972. Good offices
generally involve a third party intervention trying to persuade
parties to a peaceful settlement, Enquiry would involve a

determination being made by an independent fact-finding
body:.

In cases of mediation, the third party is actively involved

- in the dispute settlement, often providing an informal propos

too. Consultation is another means of dispute settlt?ln?nt’
which rather than being strictly on the lines of negOtla“O?o'
involves confidence-building measures and resort

2l Settlement by Protocol 2 April 1981 wherein USSR agreed 10 P
$300,000 to Canada.
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; i ween states to resolve a dispute. A number of
dlscg:;:r)lrtlss Eeeqtuiienparties to consult each other in tix_neglof
3 er encies. Article III (a) of the International Civil Lla}blhty
emevintion 1969 provides for measures to prevent pc_)llutlon of
. tlines ’from oil pollution incidents on the hl_gh seas.
C(')asilarly Article XIV (3)of the African Nature Convention. 1985
Sm’i/ides for consultations with regard to development plans

rO'ch may affect the natural resources of another Sta_te. In the
k. e vein, the 1996 Protocol to the London Conventlon,. 19?2
isr?n;\rticle ,8 provides for authorization of ocean dumping in

emergency operations'.

Conciliation in essence is a combinat'ion of mediation
and enquiry. After the third party has established facts_ of the
case, it also makes proposal for the settlemept of the dispute.
Such a function is established under the ‘Dls’pute Settlement
EEedures of QGATT and the Dispute Settlement
Understanding of the WTO. Article XXIII (2) of QATT provides
that the Dispute Settlement Panels help the parties to reach a
solution by conciliation. Failing th_is, the panels _make an
objective assessment of the matter in accor(;lance with GATT
rules. The Panel can also make recommendatlon/qr a rul_mg, if
requested to do so by the contracting parties. Slmllar
Provisions for settlement by conciliation are .found in Artlcl_e 27
(4) of the Convention on Biological Diver31ty, 1992. Articles
14(5) to (7) of the UNFCC, and the Vienna Convention on the
Protection of the Ozone Layer 1985, and many other
environmental agreements and regional agreements.

(ii)  Judicial means of dispute settlement

Legal means of dispute settlement woul-d in essence l?e
acCusatory and adversarial in nature. Remedies would lie in
Compensation largely in monetary terms, often unable_ to
T€store the environment to its former self before deStI‘LlCthl'.l.

Oreover, States are always wary of being litigious as this
Could lead to chain reaction wherein other states would be
fhcouraged to being cases leading to a 'boomerang eff(_fct’. Two
Such time-tested modes of settlement are arbitration and
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Recent environmental agreements allow parties to
accept the compulsory jurisdiction of the ICJ at the time of
signature, ratification or accession or anytime thereafter. For
example, the Vienna Convention 1985, Basel Convention 1989,
UNFCC, 1992, Convention on Biological Diversity, 1992 make

such provisions.

The ICJ and its predecessor the PCIJ, it may be
submitted, have not been seized of a proprio environmental
dispute. But there have been a number of decisions wherein
the World Court had opportunity to give judgments
establishing important general principles concerning
environmental law. The PCIJ in the Diversion of the Waters of
the River Meuse?* had occasion to deal with the issue of
equitable sharing of waters. The ICJ in the Corfu Channel
Case?5 affirmed the principle of sic utero tuo ut alienam non
laedas, wherein it held that 'every state has an obligation not
to knowingly allow its territory to be used for acts contrary to
rights of other states'. Similarly, the Icelandic Fisheries Case?6
established certain customary principles which would govern
the preservation of shared natural resources.

At this point, it may be worthwhile to recall that the
AALCC Legal Advisers Meeting held at the United Nations
Headquarters, on 23 October 1992 had among other things,
reviewed the outcome of UNCED and considered the role of the
ICJ in the peaceful settlement of environmental disputes. A
study prepared by the Secretariat had suggested that Member
States should consider making use of the Chambers
Procedures of the ICJ, by compromis which was in conformity
with an earlier study of the Secretariat on the wider acceptance
of the World Court. The ICJ, it may be recalled in July 1993,
established separate chambers to deal with environmental
disputes. This chamber is currently composed of President S.

* PCIJ Ser. A/.B.No. 170 (U.K. v. Albania).

3 ICJ Reports, 1949, p-4.
* (U.K.V. Iceland) Merits ICJ Reports 1974,p.31.
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Dispute Settl
eme .
Bodies nt Mechanisms under other Int
ernation
al

A. UN .

- CLOS 1982 Dispute Settlement Mechanism

e UN : .

dispute Settler;:;?tsbpfjovmes in Part XV for the creati
dispute settlement ocy- It_OfferS one of the mo gl
gl e mechanisms. There are a wiS(I developed
si gasing COnCil? _wherem a party can ch € range of
Parties can by e?ttiioer; or other informal means ((.z\(ifiileeét; =
settlement choose from a agreement or binding com 3).
jurisdicti . wide range of bindi pulsory
Tribunatllo?O.rT?;:tenclude recourse to Igﬁlriﬁeorlri:tompuisory
arbitration (Article Qg‘év of the Sea; arbitration ane(;natlon.al
of the Sea (ITLOS ). The International Tribunal fo Epecial
clectod 21 Judges “)Ihcreated in 1996 by States Pa;tF e Law
of law representin t-ho possess special competence in tlgs has
legal systems of N regional groupings and o ﬁ'elsl
apart from ILTOS worl.d. The dispute settlement 'sim Ctlp
Fisheries and Mari, consists of the Standing Chamb e
existin _ ne Environmental Disput indadlh

g special sea-bed dispute chamberp es and the already

B.
European Court of Justice (ECJ)

ECJ is the judicial or
res : . gan of the !
195p”;) .n’i‘lki)eeEfgI lﬁterpret.atif)n_ and applicl?ailtiggef;l;1 Ecé)én ?}ru l.ii[y
]f:’rﬁ_ught by one xfiiriillor;d:g;?: t(Article 227) to hear acfiiiirs‘,
ulfill an : . st another : . :
ground ofozgi?;? under the treaty. The gl(ljilglﬁisfiﬂeilcieﬂig
legal system as ilr(i lei-CngtanceS or lacuna in the iriternai
comply with an ens_u icient reasons to justify a failure to
occasion to deal vifc(})lnmental obligation. The ECJ has had
w1 a number of environmental issu‘cs

brought before i
t unde s
(New Article 234). r the preliminary reference procedur®

y1i- Conclusions

The existing normative framework of international
eﬂvironmental jaw is presently characterized by an abundance
multilateral conventions and other international
aments. AS rightly articulated by Ambassador Chusel

instl

l;(ﬁasmada, Member of the ILC, "the sector by sector approach

which has been adopted SO far in the conclusion of various
multilateral conventions, often dictated by the need to respond
to urgent and specific requirements runs the risk of not
addressing the need for an integrated approach to the
revention of pollution and continuing deterioration of the

Jobal environment".27 The uncertainty Over the normative
' ally relevant in the study of effective means of
enforcemen 1

t and dispute settlement 11
al environmental law.

Certain aspects of this
jncongruity between the traditional approaches premised on
sovereign equality of territorial states and the broader concern
to preserve the global environment, in the sphere of
implementation and enforcement has been briefly outlined in
this packground note. Besides, such conceptual difficulty,
issues concerning implementation in developing countries 18
lack of resources, tech

nology and absence of trained
personnel.

g fair and workable legal

towards conserving the global environment 18
f the existing patch—work of
ted, the AALCC

While the task of evolvin
principles
equally important, yet

environmental regimes are to be consolida
needs to consider the specific infrastructural and legal

impediments facing implementation and enforcement in the
Afro-Asian region. It is hoped that this Background Note would
provide the backdrop for the AALCC Member States to
deliberate on country specific 1ssucs encountered 1in the
process of implementation, enforcement and dispute

settlement.

-
27 See ILC document e L INFORMAL/22 entitled "Long term

Programme of Work: Feasibility study of the law of environment’.
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